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ENVIRONMENTAL PROTECTION AMENDMENT (VALIDATION) BILL 2014 
Committee 

Resumed from 23 October. The Deputy Chair of Committees (Hon Liz Behjat) in the chair; Hon Helen Morton 
(Minister for Mental Health) in charge of the bill. 

Clause4: Part X inserted — 
Progress was reported on the following amendment moved by Hon Stephen Dawson — 

Page 6, after line 11 — To insert — 

(c) the report and recommendations of the Environmental Protection Authority on the 
Roe Highway Stage 8 extension (Report 1489, September 2013). 

Hon STEPHEN DAWSON: I might remind the Minister for Mental Health where the committee was the last 
time the chamber discussed the Environmental Protection Amendment (Validation) Bill  on Thursday afternoon, 
23 October. Earlier that day I had asked the minister a question. I will quote from Hansard to remind members 
that I asked the minister a question about the list of 25 environmental impact assessments that had been 
identified as being exposed to a significant risk of challenge. Specifically, I asked about the release date of the 
Environmental Protection Authority report on Roe Highway extension, and asked — 

Since our conversation earlier in the day, it has come to my attention that the release date for that report 
was 13 September 2013. Chief Justice Martin’s decision came down on 19 August 2013, so the EPA’s 
decision on the environmental impact assessment of the Roe 8 project came about a month later. Did 
the EPA release its report on any of the other 24 projects identified on this list after 19August 2013? 

The minister then replied — 

The advisers are getting that information, but I think it is probably timely to report progress, and we 
will provide that information at the next day’s sitting.  

Given that today is the next day of sitting, and given that it is an important part of the debate and an important 
point to make in relation to my amendment, I ask the minister if she is in a position to now provide that 
information.  

Hon HELEN MORTON: The answer is no. Just to clarify that, I am not saying that I am not answering; the 
answer to Hon Stephen Dawson’s question is no.  

Hon STEPHEN DAWSON: Thanks for clarifying that, minister, because it looked like we were setting off on 
the wrong foot this afternoon; but, thankfully, we are not. I appreciate that the minister took on board the matter 
and provided an answer. Thank you, minister. 

That now brings me back to the point: Roe 8 was the only project on which the EPA made a decision after 
Chief Justice Martin’s decision of 19 August 2013. That again brings me back to the point that the Roe 8 project 
is totally different from every other project on that list. Given that the Roe 8 project was the only project that 
a report came out on after Chief Justice Martin’s decision, I would again say that the Roe 8 project should not be 
covered by this bill before us today, and that, in fact, the government should go back and start this project again. 
We know from the lengthy debate on this issue that there are no big multinationals or no big mining or resource 
companies in this state who are dependent on a decision in relation to Roe 8. It is plain and simple that this is 
a project of the state government; it is not like every other project on that list. I do not propose to spend too much 
time on this matter this afternoon. I just want to make the point that Roe 8 is different and, therefore, I urge the 
government to vote and to accept my amendment.  

Division 
Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 

Ayes (11) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers 
Hon Alanna Clohesy Hon Sue Ellery Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  
 



Extract from Hansard 
[COUNCIL — Tuesday, 18 November 2014] 

 p8157b-8162a 
Hon Stephen Dawson; Hon Helen Morton; Hon Robin Chapple; Hon Lynn MacLaren 

 [2] 

Noes (20) 

Hon Martin Aldridge Hon Jim Chown Hon Dave Grills Hon Rick Mazza 
Hon Ken Baston Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Jacqui Boydell Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 

            
Pairs 

 Hon Darren West Hon Robyn McSweeney 
 Hon Amber-Jade Sanderson Hon Nigel Hallett 
Amendment thus negatived.  
Hon STEPHEN DAWSON: I move — 

Page 6, after line 11 — To insert — 

138. Reporting validation 
(1) The Minister must cause a report to be laid before each House of Parliament on any 

project that has received validation under Part X. 

(2) The report is to include — 

(a) the name of the project; 

(b) the Authority’s report and recommendations; and 

(c) an explanation as to why the validation is required, including the names of any 
Authority members who have a conflict of interest and the nature of that conflict. 

(3) If, when a copy of a report mentioned in subsection (1) is to be laid before each House of 
Parliament and a House of Parliament is not sitting, the Minister must transmit a copy of 
the report to the Clerk of that House. 

(4) A copy of a report transmitted to the Clerk of a House is to be regarded as having been 
laid before that House. 

(5) The laying of a copy of a report that is regarded as having occurred under subsection (4) is 
to be recorded in the Minutes, or Votes and Proceedings, of the House on the first sitting 
day of the House after the Clerk received the copy. 

Thanks to the extensive debate on this bill, and also the minister’s second reading speech, we have been given 
a list of 25 projects identified as being exposed to a significant risk of challenge. Can the minister confirm that 
this list of 25 is exhaustive, and that no other projects could raise their heads at some future date and fall foul of 
Chief Justice Martin’s decision of August 2013? 
Hon HELEN MORTON: Obviously, when this bill is passed there will not be any problems in that respect. 
I think the member is suggesting that, prior to this bill passing, and given that we hope to pass this bill within the 
next week or so — 
Hon Ken Travers: Why so pessimistic? 
Hon HELEN MORTON: I am hopeful that we will get through it in a week or so. From that moment on, all 
decisions that are covered by these grounds of invalidity will be valid. There is no possibility that anything could 
come up in that time. 
Hon ROBIN CHAPPLE: The Greens will be supporting this amendment. We think it is a very valid 
amendment. There will be potential issues. We have discovered that through the tabled document that we got, 
through the letter that was sent to me by the minister, and the 25 developments that were identified with the bill. 
A number of issues beyond the 25 identified here may be caught by this legislation. There are projects out there 
other than the 25 that may at some stage be deemed to require the passage of this legislation. We therefore think 
it is highly commendable that, should any new developments beyond the 25 be identified as having been found 
to have breached the requirements of the Environmental Protection Authority declarations, and are therefore not 
invalid because of the passage of this legislation, but would have been invalid had this legislation not been 
passed, it is eminently responsible of the government to identify that to the house and the broader community. 
Quite clearly, a number of developments beyond the list of 25 may or may not be caught by the provisions of 
this amendment and validation bill. Rather than this simply happening as a matter of course, we believe that, as 
Hon Stephen Dawson has mentioned in his justification for this amendment, the house and the broader 
community should be made aware of any further issues coming before us that may have been invalidated, or may 
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be caught by validation, due to declarations of interest. I commend the amendment to the house because it makes 
the issue transparent. It does not actually stop the validation—the validation still goes ahead—but at least the 
public would know of any further developments that occur that are caught by the lack of a proper declaration of 
interest and also the quorum available to the EPA in that decision-making process. We will be supporting the 
amendment. 
Hon HELEN MORTON: The government does not support the amendment. I think I attempted to say in 
a roundabout way before that it does not make sense, because, once the bill is passed, all the decisions, not just 
those 25 listed, that are covered under these grounds of invalidity are then valid. No issues will be raised in the 
areas that we are focusing on, as a reason for a prior decision having been invalid, because they will now be 
valid. That is what the bill does. Not just the 25 that are listed, but all decisions made are captured and covered 
by this bill. 
The other comment that I will make is that there has been a substantial amount of assessment and review of the 
assessment. All the minutes of those meetings et cetera are made public and if people have a desire to go back 
and redo that assessment themselves, or get somebody to review that assessment, they can do that. In essence, 
there is no real purpose in this amendment; that is the point the government is making, and consequently we do 
not support it. 
Hon ROBIN CHAPPLE: I might have jumped in front of my honourable colleague Hon Stephen Dawson there. 
I understand what the minister is saying. She is absolutely correct, and I do not doubt that. It is important that we 
have potential for some further developments that may be validated by what we are doing. These are assessments 
that have been made, not future assessments. How will the public and/or the house be made aware of any further 
mistakes that may have occurred because of the very nature of this bill in validating all mistakes? We quite 
clearly identified in the list of 25 that those were thought to be projects that were caught by the decision of the 
Supreme Court, and there may be others. It is those “may be others” that we in this chamber and the general 
public would like to be made aware of, should they be caught by the process that has invalidated the decisions 
that the Environmental Protection Amendment (Validation) Bill 2014 seeks to validate. I understand that the 
minister is saying that there will be no invalid assessments by the very passage of this piece of legislation. But it 
would be really nice to know in the process that if others come up that are then validated by this piece of 
legislation, the public and/or the house knows about them. Is there any mechanism that the government may or 
may not implement to provide that information, above and beyond this amendment? 

Hon HELEN MORTON: I reiterate that the review undertaken by the Environmental Protection Authority’s 
assessments identified 25 environmental impact assessments as being exposed to a risk of legal challenge. There 
are many projects beyond the list of 25 that were conducted prior to 19 August 2013, but the review has not 
identified a risk with those projects in the same way as the 25 that have been listed. The government is very 
confident of having captured the projects for which it considers there was a not insignificant risk; however, as 
the government cannot be absolutely certain, given the time period, the bill seeks to cover any decision prior to 
19 August 2013 that falls within the definition of the relevant decisions covered by the bill. Everyone agrees that 
the potential consequences of a decision made before 19 August 2013 being held invalid on any of the grounds 
covered by the bill are serious enough to justify this validating legislation. As the bill seeks to cover any decision 
prior to 19 August 2013, there is no utility in requiring a report to be laid before each house of Parliament on any 
decision covered by the bill.  

Hon STEPHEN DAWSON: Is the minister or agency aware of any of the projects not on this list of 25 on 
which an environmental group or any other organisation is seeking to have a court overturn the decision based 
on the conflict-of-interest issue?  

Hon HELEN MORTON: No, I am not aware of anything, and my advisers indicate that they are not aware of 
anything. 

Hon STEPHEN DAWSON: We know there are 25 projects that there are potentially an issue with. I guess it is 
a concern, though, that we are validating every decision made by the EPA prior to 19 August 2013; we will 
never know whether any other project fell foul of the decision because there is no reporting mechanism. This 
Parliament, essentially, is giving the agency and the government carte blanche to simply, I guess, wash away the 
sins or mistakes of the past. It is a concern to members on this side. It is a concern that we will never know, and 
it is a concern that the government will not bring to our attention either through this amendment or some other 
mechanism whether any other projects did fall foul of the Chief Justice’s decision, and were, therefore, validated 
by the passage of this bill. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 
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Ayes (11) 

Hon Robin Chapple Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers 
Hon Alanna Clohesy Hon Sue Ellery Hon Ljiljanna Ravlich Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  
 

Noes (20) 

Hon Martin Aldridge Hon Jim Chown Hon Dave Grills Hon Rick Mazza 
Hon Ken Baston Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Jacqui Boydell Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 

            
Pairs 

 Hon Darren West Hon Robyn McSweeney 
 Hon Amber-Jade Sanderson Hon Nigel Hallett 

Amendment thus negatived. 

Hon LYNN MacLAREN: I move — 

Page 3, line 16 — To delete the line. 

This amendment arose following the debate on clause 1. On Thursday, 23 October, the minister was replying to 
some of our queries regarding the extent of this bill and its function. Of course, members know that I went 
through some degree of trying to figure out the impact of this amendment we are considering. One of the things 
that arose from the debate is this very amendment we are talking about. It appears on page 3 under “Grounds of 
invalidity”, and states — 

These are the grounds of invalidity — 

(a) the participation … in any purported proceedings of the Authority, by Authority members who 
were disqualified from participation because of — 

… 

(ii) a reasonable apprehension of bias;  

In debate on 23 October, the minister replied to one of the questions by Hon Stephen Dawson in this way —  

… if anybody has concerns about actual bias or if there is actual bias at any stage in the decision-
making process, this bill will not protect anybody from that bias … If in the appeal process there is 
a concern about actual bias, this will not validate whatever aspect of that consideration is being looked 
at.  

Finally, the minister said — 

If there is actual bias, this bill will not validate a process; it will not validate that actual outcome if there 
is actual bias there. 

If this bill will not stop people from questioning whether members who considered that decision had a bias, why 
does the proposed section dealing with the grounds of invalidity have this subparagraph? Can the minister 
enlighten us? The example we discussed was the presence of Dr Whitaker, who has a connection with 
James Point in Kwinana, which is a port that is serviced by roads in the south metropolitan region and 
Roe Highway stage 8, which was being considered for the scoping of the environmental assessment. At the 
meeting on 18 May 2009, Dr Whitaker declared his conflict of interest and then proceeded to participate in the 
meeting that determined, as far as we can tell, the range of the scoping document and what could be considered 
in the environmental assessment. His participation in that meeting would lead one to think that maybe there was 
a conflict of interest. We know that it was declared, but this could be one of those conflict of interest decisions 
that will be validated by this bill. I hope that the considerable opposition to the Roe 8 project will ensure that 
those groups look at their options in questioning whether there was bias in the decision-making about the 
scoping document, which then led to the environmental assessment. If this subparagraph is deleted, I hope that 
those groups will have an ability to question the validity of that decision based on bias, as the minister stated in 
her comments of 23 October. If indeed those comments are as I have interpreted them, I would love to hear why 
the minister cannot support this amendment. This amendment should make it clear to everyone that it is just to 
do with those decisions that were made by the conflicted members of the Environmental Protection Authority 
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board at the time. Can the minister please enlighten us one more time about the function of this subparagraph 
and explain why it is in the bill, because I strongly argue that we should delete it. 

Hon HELEN MORTON: The government does not support the amendment. It is a continuation of the 
conversation I had before about this issue. If the reasonable apprehension of bias were not in the bill, a number 
of projects would be exposed to the potential risk that we talked about before. I will explain the issue about 
actual bias and a reasonable apprehension of bias. Actual bias is when somebody is actually biased or they are 
influenced because they have shareholdings and that starts to affect the way they think, or there may be some 
other reasons that their thinking may be affected or they may exhibit bias in the way that they have discussions, 
vote et cetera. This bill will not change that situation. This bill will not make an actual bias suddenly valid. 
Those concerns can still be taken to court and be tested if there is actual bias. The bill will not change that. 

Proposed section 135(a) refers to the grounds of invalidity and the participation of people. The concerns that 
members are talking about is whether participants have a direct or indirect pecuniary interest or a reasonable 
apprehension of bias. For these two reasons—I will go on to explain the apprehension of bias in a few minutes—
the participation of people in those discussions, meetings and decisions will be made valid under this bill. I think 
I have explained the issue around the apprehension of bias in this way before. If someone said retrospectively, 
“We want to say that you could not participate in that meeting because you were related to so and so and as 
a result of that you may be biased, and because that apprehension of bias was not identified at the time, we want 
to say that that meeting is not valid”, even though there is no suggestion that actual bias took place, it is about 
trying to make a meeting or a decision invalid because someone has found a reason to say that this participant 
should not have participated because of a reasonable apprehension of bias. That is what this bill sorts out. This 
bill provides that that is not a reason for suggesting that the person should not or could not have participated in 
that meeting or that decision-making process. If there was actual bias or bias was identified and their decision-
making was influenced by some real bias, that can still be tested in a court of law if anybody wishes to do that. 
This bill will not protect anybody from that. 

Hon STEPHEN DAWSON: Reluctantly, the opposition cannot support the amendment standing in the name of 
Hon Lynn MacLaren. We have not had the opportunity to work through the implications of the amendment. We 
are not quite sure what it would do to the bill at the end of the day, so we will not support the amendment. 

Hon LYNN MacLAREN: I appreciate the minister going on the record with the clarification that if an actual 
bias occurred, or if there was a concern about a decision-maker having an actual bias in their decision-making, 
every single decision that we will validate today would be open to challenge. The purpose of my amendment is 
to clarify that. The minister has clarified that for me. I will still put the amendment standing in my name because 
of course there can be nothing clearer than if it were not in the bill at all. 

Amendment put and negatived. 

Clause put and passed.  
Title put and passed. 

Bill reported, without amendments. 
Leave granted to proceed forthwith through remaining stages. 

Report 
Report of committee adopted. 

Third Reading 
Bill read a third time, on motion by Hon Helen Morton (Minister for Mental Health), and passed. 
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